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Minutes of the Regular meeting of the

Board of Adjustment

Tuesday, April 27, 2010

1:00 p.m.

Chairman Webber called the meeting to order at 1:04 p.m.

ROLL CALL

Present:
Stephen Webber, Chairman

Peggy Dahle, Alternate

Robert Gibbons, Seated Alternate

John Kilby

Werner Maringer

Nancy McNary



Wayne Hyatt, Council Liaison

Also Present:
Chris Callahan, Town Attorney



Mike Egan, Community Development Attorney 

Sheila Spicer, Zoning Administrator, Recording Secretary



Absent:
Bob Cameron

Vicki Smith, Alternate

APPROVAL OF THE AGENDA

Mr. Maringer made a motion to approve the agenda. Mr. Gibbons seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Mr. Maringer made a motion to approve the minutes of the March 23, 2010 regular meeting as presented. Ms. McNary seconded the motion and all were in favor.

NEW BUSINESS

None

HEARINGS

(A) ZA-2010001, a Petition for Appeal of Administrative Determination from Stephen Duncan Regarding the Zoning Administrator’s Interpretation of Section 92.042 (F) (1) of the Town of Lake Lure Zoning Regulations Pertaining to Occupancy Limits in Residential Vacation Rentals 

Mr. Duncan was represented by his attorney, Craig Justus.  The Zoning Administrator was represented by Town Attorney, Chris Callahan.  

The following people were sworn in:

Ms. Spicer

Mr. Duncan

Charles Lattimore, Senior Building Inspector, Rutherford County Building Inspections

Randy Hardin, Assistant Fire Chief, Town of Lake Lure

There were no reported ex parte communications. Mr. Justus challenged the participation of Board members Maringer and McNary due to their roles on the SFD/VR Stakeholders Committee prior to the adoption of the Residential Vacation Rental (RVR) ordinance. He also challenged the fact that the RVR regulations were being enforced against his client. He stated his opinion that Mr. Duncan’s property should be grandfathered because it was used as a vacation rental prior to the adoption of the RVR ordinance. Mr. Justus informed the Board his client is also contesting the Zoning Administrator’s authority to enforce the North Carolina State Building Code. 

There was a lengthy discussion about Mr. Maringer and Ms. McNary being able to render an impartial decision on this case.  Both members refused to recuse themselves, and the Board voted unanimously to not excuse either member. 

Ms. Spicer was examined at length by Mr. Callahan and Mr. Justus.  The following is a summary of her testimony.  Mr. Duncan filed an application for a vacation rental operating permit pursuant to Section 92.042 of the Town’s Zoning Regulations.  Mr. Duncan’s application indicated his property contained three bedrooms, which would entitle his property to have a maximum of eight occupants.  However, when Ms. Spicer inspected Mr. Duncan’s property, as she was required to do by the regulations, she found that one of the bedrooms (the master bedroom) did not have adequate emergency egress as required by the State Building Code.  The windows in this bedroom could only be opened a height of six inches; whereas, the Building Code required an opening at least 22 inches high and 20 inches wide.  She informed Mr. Duncan that she could issue him a vacation rental operating permit with a limit of six occupants, but Mr. Duncan said he was not interested.  She also informed Mr. Duncan that he could change out one of the windows to provide the opening required by the Building Code or, in the alternative, to request a variance from the Board of Adjustment.  Mr. Duncan indicated he was not interested in those alternatives either, at which point Ms. Spicer rendered her decision denying the vacation rental operating permit.

Mr. Callahan then questioned Mr. Lattimore who confirmed that the situation on Mr. Duncan’s property, as described by Ms. Spicer, would contravene the current Building Code and would, in his opinion, be an unsafe situation.

ADJOURNMENT

The meeting was recessed at 4:45 p.m. The meeting will reconvene on May 5, 2010 at 9:00 a.m.

ATTEST:






__________________________________________






Stephen M. Webber, Chairman

__________________________________________

Sheila Spicer, Clerk





